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1. Subject of my presentation is mediation, that dispute resolution instrument, alternative to
court proceedings, which has recently caught thentn of the European Union, hence of its
Member States (hence of Italy).

It is known how the EU (in line with and on impulsé other extra-European and international
experiences) has progressively grown an interegrias mediation.

The reasons of such worldwide and European atterare not unknown. Indeed, mediation has
been considered an effective alternative to coudcgredings in dispute settlement:. from a
worldwide perspective, in favouring a more uniforesolution of cross-border disputes; and from
an European perspective, in guaranteeing that Gertturopean Area of Justice which the 1997
Amsterdam Treaty and the 1999 Tampere Council Is@teas a necessary condition to create a
common market, hence to make free circulation o$qes, goods and services possible within the
EU.

As a process (so traditionally defined) where twanmre parties to the dispute voluntarily try to
reach an agreement in order to resolve such dispthehe assistance of a mediator (as in Art.)3 (a
of the Directive 2008/52/EC), mediation indeed sgeton be able to solve the many and
controversial issues raised by cross-border dispiatiten an obstacle to the effective achievement
of a common global market), which are: on the oaedh the identification of the law applicable
and of the jurisdiction competent to decide theecas the other hand, the fact that each State has

its own judicial system and procedures. Mediat®®a process set on a strictly voluntary basis and
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aimed at enhancing not as much the legal qualificadf the dispute, but the parties’ individual
interests; indeed, the mediation centre competerthe dispute and the law applicable to it are not
established in advance, thus overcoming the issussd by jurisdiction and conflict of law rules.
This is why the institutions considered the merepasition of some minimum procedure
requirements to mediation centres as a guaranféeiexut to the simplification and uniformity of
cross-border dispute settlement, thus of greatflidaeboth European and global commerce.
Indeed, a more careful analysis would be neededder to establish whether this is the best way to
find an answer to the increase of worldwide ecomroanid legal relationships, as well as to the new
shape of civil dispute is morphing into. Howevemhadvea few reservations on the institutional
choice to blindly prefer mediation to court prociees in order to favour global commerce.

Critical considerations aside and back to the Eemapcontext, it has to be noted that the EU has
also been progressively taking into considerattma instrument “mediation”; after a long debate,
the EU issued the Directive 2008/52/EC on certapeats of civil and commercial mediation. This
Directive has established some minimum requirememtscross-border civil and commercial
mediation that all Member States have to complywit

The aforesaid Directive should have been enacteMdéyber States within last May: also Italy
complied with such obligation with thBecreto Legislativo(Legislative Decree) 4 March 2010,
No. 28, headed “Mediation Aimed to Settling CiviilcaCommercial Disputes”, which came into
force (at least in part) already in March 2010rgirthereon the “D.lgs. No. 28/2010")

To D.lgs. No. 28/2010 followed thBecreto Ministeriale(Ministerial Order) 18 October 2010,
No. 180, which enacted the parts that D.Lgs. Né2@B0 had voluntarily left to be disciplined by

ministerial departments.

2. After this brief foreword, my presentation willdes on the following considerations: on the one
hand, with regard to the peculiarities of the &alimplementation of the Directive 2008/52/EC,
where “peculiarity” means the “strained interprieiat of mediation given by the lItalian legislator;

mediation as interpreted by D.Igs. No. 28/2008as“mediation” as traditionally considered, but an
instrument with which to induce the parties to atan offer of settlement made by a mediator in
order to avoid in-court proceedings; on the othamd) with regard to the aftermath of this Italian
“strained interpretation” on cross-border disputdg.presentation will then be structured in a ¢irs

part which is critical towards some sections ofltaéan law on mediation and is aimed at warning
foreign scholars and legal practitioners on theseqguaences of the “peculiarities of Italian

mediation” in case of cross-border dispute brouggfbre an Italian mediation centre; and in a

following (second) part which, in light of the égties developed and of the confrontation allowed



by this worldwide setting, acknowledges the impacgaof mediation as an instrument disciplined
in conformity with the right to a full and effecévaccess to justice; mediation is therefore
understood as a means of dispute settlement whicterely complementary and does not substitute

court proceedings.

3. Investigating the “peculiarities” of the Italiansdipline on mediation in civil and commercial
disputes requires a brief introductory analysithefmain features of D.Lgs. No. 28/2010, which (it
is good to remember) deals with both domestic aosglseborder mediation.

Interesting aspects (mainly in order to identifg tforementioned “peculiarities”) are:

(a) the definitions given by D.Lgs. No. 28/2010. Acdaglto its Art. 1:

- mediationis the “activity, however called, carried out by impartial third party and aimed at
assisting two or more patrties in both researchimgraicable dispute resolution and formulating
an offer in order to settle such dispute” (lett. a)

- conciliation is “the settlement of disputes resulting from adragon process” (lett. c¢): the
conciliation is therefore the result of a mediation

- mediator is “the natural person or persons which, indivijuar collectively, carry out
mediation, in any case lacking the power to issugignents or decisions binding for the parties

making use of their services” (lett. b).

(b) the provision ofcompulsory mediatiofon the parties’ expenses) an extensive number of
disputes, that is an attempt to mediation as aitondf admissibility of the claim to a court
(Art. 5, sec. 1, which exhaustively lists whichplises are to undergo the compulsory attempt to

mediation).

(c) thethree different epiloguesf mediation assumed by the Italian legislatorety, they can be:

0. one of the parties does not take partmediation process: the mediator puts on retoedfact
that one of the parties has not taken part in tediation; the failure to take part in the mediation
process “without just cause” may have negativeceffen the evaluation of evidence by a court in
subsequent proceedings (Art. 8, sec. 5);

l. thereaching of a conciliation agreemebéetween the partieshe mediator puts on record both
the parties’ intention to reach an agreement ardatireement itself; the record is then signed by

the parties and the mediator (Art. 11, sec. 4 §esttence);



Il. the parties don’t reach a conciliatioagreementArt. 11, sec. 1-5). In this case, there are three

possibilities:

a) the mediatomustmake an offer of a conciliation agreement to theies, if they jointly ask
him to do so;

b) the mediatocan make an offer of a conciliation agreement to tagies, warning them on the
adverse consequences of a refusal of such offaniyran the prejudicial effects with regard to
the litigation costs, which the parties could bdeved to pay by the court if they start a court
proceeding after refusing of the offer).

The mediator then puts the offer on record, indhicaivhether the parties accept or refuse it.

c) the mediator puts on record the failure to reachreiliation agreement.

4. After having outlined some features of the Italtiscipline on mediation, it is now possible to
identify its “peculiarities”: such are the elememtkich move “Italian-style” mediation away from

the traditional model of mediation defined in ABt.lett. (a) of the Directive 2008/52/EC, hence
distorting the relationship between mediation aodrt proceedings and making the first just a

means to draw disputes away from the latter.

(a) First of all, mediation is compulsory (and on the parties’ expshsn an extensive number of
disputes

Constitutionality issues aside, our legislator skavegligence in failing to carefully check what
type of disputes could be “appropriate” to mediat{at least theoretically). On the contrary, the
impression given by the long (and indistinct!) listdisputes subject to compulsory mediation is of
an intentional diversion towards mediation of aswndisputes as possible, so to draw them away,

at least temporarily, from (congested) domestiatsou

(b) Secondly, there is thduty/power of the mediator to make an offerthe parties when the
mediation did not result in conciliation, that ishen the parties did not reach voluntarily a
conciliation agreement, not even with the medigboomoting dialogue”.

The effects of an offer made by the mediator arg serious.

When themediator’s offeris not accepted, such offer has topw on record suchrecord can be
acquired (on petition of the party ex officig during subsequent proceedinggentually brought in
front of the court; and theourt cantake it into accountn order to compare the content of the
(refused) offer with the judgment: if the mediatodffer corresponds to the judgement, the judge

penalises the party who refused the offer (evenghdhey are the winning party) ordering them to



pay thelitigation costs(Art. 13, sec. 3)The (even winning) party who refused the mediatoffer
runs the risk of not recovering the trial costhié content of the offer corresponds to the judgmen
Some brief remarks must be made on this last issue.

Directive 2008/52/EC, at its Art. 5, sec. 2, “leaveational legislation free to make mediation
subject to sanctions both before and after the npégy of judicial proceedings”; however,
according to this very same Art. 5, sec. 2, suadhctsans are admitted “as long as domestic
legislation does not prevent the parties from asioggudicial proceedings” as guaranteed by Art. 6
of the European Convention on Human Rights and4ttof the Charter of Fundamental Rights of
the EU.

After a careful analysis of Art. 5, sec. 2 of therddtive it is understood how the Italian
implementation is to be considered at least “paculi

Indeed, there are serious doubts, on the one haitd, regard to the confidentiality of the
information gathered during the mediation procesenfidentiality which is, still blandly,
guaranteed by Art. 7 of the Directive); on the othand, with regard to the fundamental right to
access to justice.

As to the first issue, the mediator, in recordihg offer, could mistakenly refer to information and
statements made by the parties during mediationegdings, which would then be known by the
court in subsequent in-court proceedings in cask swediation fails. It is clear how this would be
completely against the concept of mediation asbaqss which guarantees confidentiality.

As to the respect of the fundamental right to ag¢egustice, the doubts are even more serious. The
negative consequences of refusing a mediator's affethe allocation of litigation costs in the
subsequent proceedings (started in front of thet@ter the failure of the mediation) makes clear,
indeed, how access to justice in Italy runs thé& mdé being guaranteed formally, but not
substantially.

This is why the choice of the Italian legislator regulating the instrument of mediation and its
relationship with in-court proceedings is strongisiticised by both scholars and even legal

practitioners.

5. Directive 2008/52/EC does not mention that anrafiade by the mediator, if refused, shall have
an aftermath (with regard to litigation costs) be butcome of subsequent court proceedings once
the mediation process has failed. Yet, the “pedtyiaof the Italian choice did not come from

nothing.



From a comparative perspective, an analysis of dékperiences (including extra-European
experiences) which could have influenced the Ital@gislator in establishing the possibility foeth
mediator to make an offer (which can be refusethkyparties, but with the risk of being subject to
a sanction during further proceedings), brings oaosideration two Anglo-American instruments:
the Offer of Judgmen{OJ) and theEarly Neutral Evalutation(ENE). Indeed, both instruments
display some similarities with the Italian rule tfe offer made by the mediator, as well as
important differences: even admitting that theidtallegislator was influenced by such instruments
in establishing the “offer of settlement made by thediator and subject to sanction”, such offer is
anyway to be considered a trmevum not to say (considering its deleterious consege®mon the
success of mediation in Italy)naonstrum

Below will be analysed the essential features ef(ffer of Judgmenand of theEarly Neutral
Evaluation so to highlight their analogy, but especiallyititfferences, with the so-called “offer
of settlement subject to sanction” made by thealtainediator.

(a) As known, theDffer of Judgmentcontained in the U.S-ederal Rules of Civil Proceduras
well as also (even though with some differenceghenCanadiaf-ederal Courts Ruleand in the
English Civil Procedure Rulesis an offer of judgment made by the defendant ® c¢haimant
before trial begins: the claimant may refuse suitérobut where the judgment obtained from the
court is as advantageous, or less advantageousthibaoffer made, the court will order that the
defendant is entitled to all litigation costs frone date of the offer.

There are clear similarities between @iger of Judgmenand the “offer of settlement made by the
Italian mediator”: they both consist of an offersafttlement made before trial which, if refused| wi
be taken into account by the judge in awarding scoldbwever, the differences between those
instruments are more important than the analogies.

In the Offer of Judgmentindeed, one of the parties (not a third partykesaan offer and this offer,
introduced within the context of in-court proceegfinwhich have already started (therefore the
claim has already been analysed both in fact arldwif), is shaped as a potential judgment: from
here, the possibility for the judge, in case thieroils refused, to compare its content with thalfin
judgment.

Italian mediation does not operate in the same wegyoffer of settlement comes from the mediator
further to a mediation process where the mediatask is not to analyse the facts of the claim and
apply the relevant law, but to bring out the costireg interests of the parties in order to find
voluntarily an agreement. In this context (whiclc@enpletely different from in-court proceedings),
how could the mediator’s offer be comparable (ath@Offer of Judgmentwith a judgment issued

by a court further to proceedings started oncertbdiation has failed?



Similar considerations emerge from a comparisowéen theEarly Neutral EvaluatiofENE) and
the “offer of settlement subject to sanction” magedhe Italian mediator.

(b) As known, theENE consists in a non-binding evaluation of the partesims, defences and
evidence made by a third party (the evaluator)thenparties’ request, in order to obtain a “reality
check” of the claim also with a view to settlement.

As theOffer of Judgmenthe ENEalso displays interesting similarities with theféfof settlement
subject to sanction” made by the Italian mediafiostly, they both come from a neutral third party
further to a confidential session between the @srénd the third party, where the first explain
informally (that is, without the formalities reqad in judicial proceedings) their reasons; secandly
both Offer of Judgmenand ENE can bring towards the settlement of the disputevdéi@r, there
are strong differences between the two instrumeltis.ENE evaluator is always a lawyer with
expertise in the substantive legal area of theutissfwhere the Italian mediator does not need to
have such expertise), who gives an opinion ondbee in order to assess the likelihood of liability
of one party; however, the evaluation stays contidé The prohibition to disclose thENE
evaluation to the court deciding on the claim ér#his no settlement is part of the Anglo-American
tradition; that is to avoid the court being in awgay influenced by the outcome of tHeNE
evaluation. The offer of settlement made by théallamediator has a regime opposite to ENE
evaluation, because, as seen above, if refuseshibe admitted (on petition of one of the parties o
ex officig during further proceedings, and can be taken adocount by the court in awarding

litigation costs.

6. After describing the “peculiarities” of Italian miation, let us now lead on to analyse their
aftermath on cross-border disputes. In other wondsch consequences of such “peculiarities”
must scholars and practitioners, also foreign,voara of when they find themselves dealing with a
cross-border (civil or commercial) dispute, in parfar with one having connections (also) with the
Italian legal system?

Limited to what said above, these are the two wasivorth making.

(a) First of all, a warning to the person residahtoad and involved in a cross-border dispute
connected to the Italian legal system, who intetmdsssue a claim in front of an Italian court.
Briefly, such person will have to check on whettter dispute is included among the ones subject
to compulsory mediation in Italy according to terementioned D.Lgs. No. 28/2010.

If that is the case, the person shall attempt ntiedidefore bringing the claim in front of the It
court. As said above, indeed, such attempt is ditton necessary to the admissibility of the claim

to the court.



(b) Secondly, another warning to the foreign pergorolved in a cross-border dispute, as a
claimant or defendant, in front of an Italian coafter the failure of an attempt to mediation ieatr
out in a mediation centre registered in Italy. Spehson must be aware that, if during the mediation
process the mediator has made an offer of settlemibich has been refused by the parties, the
Italian court could take that into account whenidiag on the litigation costs. If the content oéth
mediator's proposal (entirely) corresponds to thelgment, the court, according to the
aforementioned D.Lgs. No. 28/2010, could penahseparty who refused such offer, even if that is
the winning party, ordering them to pay litigatioosts.

It is therefore understood how a few questionseaits respect of the “peculiarities” of Italian
mediation and their effects prejudicial to the f@&'taccess to justice: there are doubts on the
conformity of this discipline to Directive 2008/®2X as well as to the actual competitiveness of
Italian mediation in an international context. Wittgard to this last point, indeed, there is a risk
that the parties involved in a cross-border dis@awueid Italian mediation centres because of the
prejudicial effects they could be subject to by dmaurt if the mediation process fails, or avoid
bringing the claim in front of an Italian court anthe attempt to mediation has failed (it coulaals
happen, but that would be an unfortunate resut,ttie parties turning to Italian mediators andhthe
courts are the most ill-intentioned which, to tletroinent of the other party, want to take advantage
of the possible prejudicial effects stemming frdma tefusal of a mediator’s offer).

In light of the above, it is clear how desirablevbuld be for the current Italian discipline to be
reviewed. Both academics and mediation specidbstso advance a future review by the legislator),
suggest to mediators to be extremely careful (tfretuctant) in making and putting on record an
offer of settlement for the parties.

Indeed, the mediator could make two different typésffer, which could both display negative
effects. One is the “adjudicative proposal”, wittntents similar to a draft judgment, so to enable
the court to compare the offer with the judgmerteesrd: such type of offer would be difficult to
make, as the mediator does not access the factsvaaehce of the case neither applies the law; in
any case, even if made, an “adjudicative propokat the effect of perverting the instrument of
mediation, which is traditionally indented as astinment aimed at facilitating dialogue between
the parties, not at deciding who is right and wéariong.

Alternatively, the mediator could make a “facilit@ proposal”, which is aimed at settling the
parties’ interests beyond the facts of the casetlamthw applicable: however, in this case, onee th
proposal has been rejected by the parties and guowgs have started, the court would not be able

to compare the contents of its judgment with tHerahade by the mediator.



For the aforementioned reasons, it is better ferlthlian mediator to refrain from making an offer
to the parties (or, at least, to refrain from mgtsuch offer on record). This reluctance in making
offer of settlement will advantage, together witle fundamental right to access to justice, also the

competitiveness of the Italian legal system in aldwide context.

7. Moving from the Italian experience to a more gehpaaspective, some final remarks find now
space.

The description of the “peculiarities” of Italianeatiation has highlighted the most evident reasons
of the Italian legislator. Indeed, it is clear thia¢ choice of compulsory mediation on the one side
and of a mediator’s offer of settlement subjectd@action on the other side have mostly one and ill-
concealed aim: among the many functions performechédiation, the Italian legislator intends to
privilege its potential as an instrument to reduceourt disputes.

As a matter of fact, this potential of the mediatibas been appreciated by all legal systems;
however, it should be said that this potential seéwmnhave been considered too favourably by the
Italian legislator, who hoped to find an egmnaceato another (rather sad) Italian “peculiarity”:
that is, the renown excessive length and slowng#sl@n in-court proceedings, which is keeping
courts at a stake.

Nevertheless, in my opinion, this should not be ¢iméy aim to be taken into account by the
legislator in regulating mediation, as doing so ldampoverish the possibilities of settling a civil
disputes; mediation should instead be made capaldarich such possibilities by increasing the
options of solving disputes.

Just dialogue and comparisons among legal systenid be used as an instrument to control such
dangerous trends, as shown by the importance aicdroa of events like the one we are carrying
out today. Indeed, only dialogue and comparisonrgmegal systems can help in configuring a
mediation which is concretely capable of improvihg resolution of civil disputes; and to be so, in
my opinion, mediation is only conceivable as artruteent complementary to access to justice,

never substituting to it or effectively limiting it



